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DismiIsSsSAL PROTECTION IN
EUROPE

Legal foundation

The legal foundations of dismissal protection range
from rather rudimentary “models” (United
Kingdom, Denmark) to those with detailed regula-
tions (above all Spain, Portugal). In the last ten
years there have been numerous amendments to
dismissal protection laws. They have basically led
to a moderate liberalisation (Netherlands, Spain,
Portugal) and were often connected with an easing
in the regulations governing part-time and limited-
term employment contracts. Whereas in the major-
ity of the countries studied statutory dismissal pro-
tection prevailes, in Denmark collective agree-
ments regulate dismissal protection for workers.

Procedural regulations

It is noticeable that with respect to procedural rules
for dismissal protection most countries do not have
a threshold level for small businesses. French and
Spanish laws are differentiated not by excluding
small businesses from dismissal protections but by
reducing their obligations with respect to severance
pay (France: no obligatory compensation; Spain:
reimbursement of severance pay from a fund).

The time limit for filing dismissal lawsuits is three
weeks in Germany, three months in the UK, a year
in Portugal and five years in Denmark. Austria has
an extremely short time limit of only one week.
This time limit has a prohibitive effect, i.e. it often
results in employees failing to file charges.

Monitoring intensity

The monitoring of dismissals is carried out in all
countries by the labour courts, in some cases com-
bined with an inspection by the Labour Office. The
intensity of these controls is difficult to evaluate.
With this restriction in mind it can be said that the
control intensity, especially in cases of (economic)
redundancies, goes considerably further in France
and Spain than in Germany. There the court inves-
tigates more thoroughly the “appropriateness” of
economic decisions. In this connection procedural
regulations appear, however, to be equally impor-
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tant: in the Netherlands, Spain, and to a certain
degree also in France and Portugal, the Labour
Office exercises a preventive control that involves
considerable time and has a considerable impact
on the entire process. The same is true for the
strong position of the Workers’ Council in Austrian
dismissal law.

Severance pay/continued employment

In all the (examined) countries severance pay is
the cornerstone of dismissal compensation but it is
predominantly combined with the possibility of
further employment or rehiring, i.e. the employee,
in some cases also the employer, has a right to
choose. In this context it is noticeable that many of
the studied countries, particularly in cases of
redundancy due to economic reasons, provide for
“obligatory severance pay” which is paid indepen-
dently of redundancy justification (UK, de facto in
the Netherlands, Denmark, Austria, France, Spain,
Portugal). This compensation is, however, lower
than that paid for justifiable dismissals, which also
has a sanctioning effect. An unusual model worthy
of attention is the Austrian right to statutory sev-
erance pay (Abfertigung) from a private sector
fund financed by employers contributions.

It is noticeable that the statutory regulations of
many countries have developed a variety of “tech-
niques” for terminating a contract with severance
pay as compensation. In the Netherlands an offer
of severance pay increases the prospects of receiv-
ing permission for dismissal from the local Labour
Office. In Austria the statutory compensation,
which as explained above is administered by a
fund, helps to support the decision on the part of
the dismissed employee to give up his job without
recourse to a lawsuit. In France both employee and
employer can refuse further employment and
claim severance pay in cases of individual dis-
missals. In Spain the settlement quota for sever-
ance pay is high because (only) the employer has
the right to choose between dismissal pay and fur-
ther employment. In Portugal it is the employee
who has the choice between further employment
and severance pay. There, too, practice shows
employees tend to choose severance pay.

Nevertheless, it would be short-sighted to reduce
the core of dismissal protection in Europe to mere
compensation in the form of dismissal pay. Here the
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above-mentioned preventive function of dismissal
protection laws plays a role. Even if it is difficult to
evaluate empirically, there are indications that the
laws have an impact on dismissal protection in
practice. This is very clear in the requirement of an
ex-ante consent for dismissal by the Labour Office
(Netherlands, Spain, in weakened form also France
and Portugal) or the representation of employees’
interests in Austria. Furthermore the length of
administrative or legal proceedings also plays a
role as well as the uncertain results, including the
possibility — from the employers’ viewpoint a
“risk” — that the dismissed employee must be given
further employment or re-employment. Finally
high severance pay can also result in the employ-
ers’ exercising restraint from “ill-considered” dis-
missals. In Germany severance pay is set at half a
month’s pay per year of employment, in the
Netherlands at a month’s salary per year of
employment. Austria requires two months’ pay per
year of employment after three years (present reg-
ulation); France requires one tenth of a month’s
salary per year and at least six month’s salary in
cases of non-compliance with substantive law. In
Spain approximately one and a half months’ salary
is paid per year of employment and in Portugal one
months’ salary per year of employment as well as
at least three months’ compensation as the stan-
dard severance pay.

Dismissal protection lawsuits

Only rough estimates can be made about the effect
of lawsuits, also in terms of their frequency.
Without doubt Germany ranks highest with
respect to the number of dismissal protection law-
suits. It is impossible, however, to make any con-
clusions about the efficiency of the dismissal pro-
tection on this basis. One reason is that in
Germany, only approximately 11 percent of those
dismissed file a lawsuit. Secondly in other coun-
tries arbitration supplements legal procedures or
even completely replaces them (in the UK and
Denmark). In the Netherlands half of cases are
decided either by the Labour Office or the courts
before dismissal takes place. Furthermore, out-of-
court settlements (agreement to annul contract)
must be included in the evaluation. In several
countries these seem to play an important role (in
the UK and the Netherlands, in part with the help
of the Labour Office).

W.O.
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